VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH
KEVIN MCCARTHY
and
BISCHOFF MARTINGAYLE, P.C,

Plaintiffs/Petitioners,
V. Case No. CL15-2332
CITY OF VIRGINIA BEACH
and
JAMES CERVERA,

Defendants/Respondents.

DEMURRER

COME NOW the Defendants, City of Virginia Beach and James Cervera, by counsel, and
hereby demur to the Verified Complaint and Petition filed by the Plainiiffs, stating as follows:

Kevin McCarthy, an Arizona resident, and the law firm Bischoff Martingayle, P.C. have
sued the City and its police chief, James Cervera, alleging the Defendants violated the Virginia
Freedom of Information Act, Virgi:gia Code § 2.2-3700 ef seq., when they exercised their
discretionary authority in declining to release to them copies df the Virginia Beach Police
Department’s “criminal investigative files” pursuant to Virginia Code § 2.2-3706(A)(2)(a). The
investigation relates to Mr. McCarthy’s son’s apparent suicide. Because the release of such
information is discretionary as a matter of law, and the Virginia Freedom of Information Act
does not circumscribe the exercise of that discretion in any form or fashion, Plaintiffs have failed
1o state a claim upon which relief may be granted and the matter should be dismissed with
prejudice.

Plaintiffs have sought release of the Virginia Beach Police Department’s criminal

investigate files relating to the death investigation of Mr. McCarthy’s son, Sean McCarthy. The



City, by and through its Police Department and the City Attorney’s office, declined to provide
the request.ed files under the City’s discretionary authority, specifically set forth in Virginia Code
§ 2.2-3706(A)2)(a). The Supreme Court of Virginia, on April 16, 2015, made clear that a
suicide note discovered during an ohgoing criminal investigation may be withheld from release
per a local law enforcement entity’s s‘tatutory discretion. Fifzgerald v. Loudoun County Sheriff’s
Office, 771 S.E.2d 858, 2015 Va. LEXIS 48 (2015) (holding that “[a]t no point did Fitzgerald
suggest, nor did any evidence imply, that the Sheriff’s Office acted outside its Jawful authority in
opening a criminal investigative file to investigate the unexpected and unattended death of a
senior United States Air Force official. The Sheriff’s Office thus had the discretion, but not the
duty, to disclose documents within this file.”) (Opinion attached as “E;(hibit ).

Plaintiffs do not appear to contest that Defendants” had discretion to release or not release
these documents under the plain language of the Virginia Freedom of Information Act. Rather,
Plaintiffs cha}lenge how the Defendants exercised their.discretion, asserting — without any
statutory or case law authority — that Defendants’ discretion under FOIA is limited and subject to
court review and remedy. Neither proposition is supported by Virginia law.

The Virginia Freedom of Information Act is entirely a creature of statute. No Virginia
common law right to government records exists separate and apart from the Act, and
accordingly, any remedies it provides are in derogation of the common law, constitute a waiver
of the public bodies’ sovereign immunity, and must be strictly construed. See Sabre
Construction Corporation v. County of Fairfax, 256 Va. 68,73, 501 S§.E.2d 144, 147-48 (1998)
(internal citations omitted). Simply put, any remedies afforded to a requesting party must be
found in the applicable statute scheme itself or they do not exist.

The Virginia Freedom of Information Act provides a remedy for a requesting party to



obtain documents to which it is entitled under the text of the Act; however it provides no
standard for or mechanism to challenge an exercise of discretion by a public records custodian.
See Va. Code § 2.2-3700 er seqg. Contrast the Virginia Freedom of Information Act with other
acts of the General Assembly, such as the Virginia Public Procurement Act, wherein the
legislature did provide a specific legal standard and mechanism for challenging when a locality
has exceeded its statutory discretion. See Va. Code § 2.2-4358(C). Other Virginia Code
provisions allowing for a challenge to a locality’s exercise of discretion include Virginia Code §§
15.2-2306(A), 28.1-1313, and 28.1-1413. Lt is clear that the General Assembly knows well how
to craft a review standard for discretionary acts of a public body when it wants to do so.
However, it elected not to create a standard or mechanism of review for an exercise of discretion
under the Virginia Freedom of Information Act. And where the legislature has elected not to
craft a review process or a remedy for a locality’s exercise of its discretion under FOIA, it would
be error for this court to fashion one from whole cloth. As the Virginia Freedom of Information
Advisory Council has opined:

“You are correct that each of the exemptions cited is discretionary.... Therefore a

custodian may choose to release records to which are exempt from mandatory

disclosure under FOIA, unless another law prohibits such release.... FOIA is a

procedural law, and so long as the response follows that statutory procedure,

nothing more than noted above is required under FOIA when a custodian

exercises the discretion to withhold requested records in their entirety.... FOIA

does not set forth any standards or limitations guiding the use of discretion to

disclose exempt records... The remedy provisions likewise do not address the use

or abuse of discretion by a records custodian. Reading these provisions together,

it appears that all is required is for a public body to establish that an exemption

exist and so inform the requested in its response...”

See FOIA Council Opinion AO-01-14 (January 29, 2014) (opinion attached as Exhibit 27).

In short, the Virginia Freedom of Information Act is purely a creature of statute with

specific rules and remedies. It is undisputed that the release of the documents requested in this



case was and is discretionary on the part of the records custodian. The General Assembly
provided no standard or mechanism of review for an exercise of discretion in the Act, and none
is found in common law. There simply is no legal basis for this coust to review the custodian’s
exercise of his statutory discretion, nor is there any legal basis to provide any remedy for it
exercise. Plaintiffs have failed to state a claim upon which relief may be granted. The case

should be dismissed with prejudice.

CITY OF VIRGINIA BEACH and
JAMES CERVERA.
/)
By \ /K
B Conmet—
Mark D. Stiles
City Attorney
Christopher S. Boynton
Deputy City Attorney
Amanda E. B. Farley
Public Safety Attorney

City Attorney’s Office

Mumicipal Center, Building One
2401 Courthouse Drive, Suite 260
Virginia Beach, Virginia 23456
(757) 385-4531 - office

(757) 385-5687 - fax

Certificate of Service

I hereby certify that on this 22™ day of June, 2015, a true copy of the foregoing was sent

via first class mail and email (martingayle@bischoffmartingavle.com} to Kevin E. Martingayle,

Esquire, BISCHOFF MARTINGAYLE, P.C., 3704 Pacific Avenue, Suite 300, Virginia Beach,

O

Christ@ﬁer S. Boynton

VA 23451.
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OPINION BY: D. ARTHUR KELSEY
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PRESENT: All the Justices
OPINION BY JUSTICE D, ARTHUR KELSEY

On appeal, Benjamin B. Fitzgerald contends that the
circuit court erred in denying his request under the
Virginia Freedom of Tnformation Act (“FOIA"), Code §

2.2-3700 et seq., to obtain a copy of a snicide note
contained in a criminal investigative file maintained by
the Loudoun County Sheriff's Office. Finding no such
error, we affiom.

L

In Qectober 2007, a neighbor found Charles D.
Riechers, a senior United Statés Air Force official, dead
at-his Loudoun County home. Riecherg was sifting in his
vehicle in a closed garage. A key was in the ignition, in
the "on" position, but the vehicle was not running. A hose
appeared to connect the vehicle's exhaust pipe to a rear
passenger window.,

Firefighters from the Loudoun County Fire and
Rescue Department and deputies from the Loudoun
County [*2] Sheriff's Office responded to the neighbor's
911 call. The deputies immediately secured the area with
a yellow crime scene tape and started a crime scene
access log to record their observations, summarize their
interviews with witnesses, and inventory their collection
of physical evidence. They also conducted a security
sweep of the home, The deputies then turned the incident
over to the Criminal Investigations Division of the
Sheriff's Office.

A crime scene investigator managed the initial
investigation and ordered that the decedent be taken to
the morgue for an autopsy. A detective in the Sheriffs
Criminal Investigations Division coordinated the search

- o :




Page 2

771 SE.2d 858; 2015 Va. LEXIS 48, *2

of the residence after obteining comsent from the
decedent’s wife. In the home, investigators discovered
various evidentary clues suggesting that suicide, rather
than homicide, could be the cause of death. Among the
iterns of evidence collected was what appeared to be a
suicide note addressed te the decedent's supervisor at the
Pentagon.

The detective continued fo investigate evidentiary
leads and coordinated his investigation with the United
States Air Force Office ‘of Special Investigations, The
detective also reviewed the coroner's [*3] autopsy report,
which concluded that the decedent did not die from any
apparent bodily trauma. After receiving the medical
examiner's report, the detective filed his fimal report
concleding: “This case is now closed, no fiwther
investigation is regmired at this time." The case file was
placed among the closed cases of the Criminal
Investigations Division.

In February 2014, Fitzgerald sent a FOIA request to
the Sheriff's Office seeking all documents related to the
*non-criminal incident report into the suicide of Charles
D. Riechers" in October 2007. The Custedian of Records
for the Sheriffs Office responded by noting that the
tecords sought were considered to be part of a criminal
investigative file. The custodian referred Fitzgerald to

Code § 2.2-3706{A)(2)(2) and noted that the Sheriffs

Office would not release the file absent a court order.

The Sheriffs Office later provided to Fitzgerald
various documents from the criminal investigative file,
but withheld the suicide note written by the decedent to
his supcrvisor at the Pentapon, Fitzgerald filed a petition
in general district court seeking a mandamus order
requiring the production of the withheld suicide note. The
general district court denied the petition, [*4] a5 did the
circuit court on 2 de novo appeal.

The circuit cowrt made a2 factual finding that the
requested document was obfained during a criminal
investigation. That the investigation did not lead to a
criminal prosecution, the court reasoned, did not change
the character of the investigative file from criminal to
non-criminal. As the court explained:

Here, they open[ed] a criminal file and
then determined that it was a suicide so
you want to go back and im retrospect say,
well, that wasn't a criminal file, It was a
criminal file by the definition in the Code

and if we start saying that we go by what
liappens later, then T think we open a door
that isn't opened by the statute and we
create some danger to the community. So |
deny the request.

The circuit court entered a final order adopting this
reasoning. We granted Fitzgerald's petition for appeal to
determine if the circuit court's reascning is consistent
with the provisiens of the FOIA.

1L

On appeal, Fitzgerald contends that the circuit court
misapplied FOIA principles. Cn brief, he requests that we
reverse and remand with instructions to the circuit court
to order the Sherffs Office "to disclose Mr. Riechers'
letter to his business supervisor” [*5] at the Pentagon.!

I During oral argument on appeal, Fitzgerald's

- counsel confirmed that the only document he still
secks is this suicide note, See Oral Argument
Aundio at 1:08 to 1:36. :

A,
Standards of Appeffate Review

Our analysis begins, as always, by framing the fsstues
before us within the context of the governing standard of
appellate review, "Under well-established principles, an
issue of statutory interpretation is a pure question of law
which we review de novo." Conyers v. Martial Arts
World of Richmond, Inc., 273 Va. 96, 104, 635 SE.2d
174, 178 (2007). Our de novo review takes into account
any informative views on the legal meauing of statutory
terms offered by those authorized by law to provide
advisory opinions.® Even so, in the end, we alone
shoulder the duty of interpreting statutes because "pure
statutory interpretation is the prerogative of the
judiciary." Sims Wholesale Co. v. Brown-Forman Corp.,
251 Va. 398, 404, 468 S.E.2d 905, 908 (1996). This
axiom stems from basic principles of separation of
powers. "It is emphatically the province and duty of the
judictal department to say what the jaw is." Marbury v
Madison, 5 U.S. (1 Cranch) 137, 177, 2 L. Ed. 60 (1803).

2 In this case, we have reviewed the advisory
opinions of the Virginia Freedom of Information
Advisory Council, particularly Advisory Op.
AQ-04 (May 22, 2014) and its predecessors. See
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Code § 30-179(1) (authorizing the Virginia
Freedom of Tuformation Advisory Council to
issue [*6] advisory opinions).

On the other hand, when the proper constriction of a
FOJA provision establishes a legal standard governing a
factfinding exercise, we give deference to the circuit
court's findings of fact and view the facts on appeal "in
the light most favorable to the prevailing party.”
American Tradition Inst. v. Rector & Visitors of the Univ.
af Va., 287 Va, 330, 338-39, 756 S.E.2d 435, 439 (2014)
{(internal quotation marks and alterations omitted). This
appellate deference extends not only to the cirenit coust's
resolution of contested evidence, but alse to all
reasonable inferences that may be drawn from that
evidence. "Where divergent or conflicting inferences
reasonably mipht be drawn from established facts their
determination is exclusively for the fact-finding body."
Hopson v. Hungerford Coal Co., 187 Va. 299, 308, 46
S.E.2d 392, 356 (1948).

B.
Virginia Freedom of Information Act

The Virginia FOIA "has existed, in one form or
another, since 1968" with the primary purpose of
facilitating “"openness in the administration of

government." Admerican Tradition Inst., 287 Va, at 339,
" 756 S.E.2d at 439-40. By its own terms, the statute puts
the interpretative thumb on the scale in favor of
disclosure: "The provisions of [FOIA] shall be liberally
construed to promote an imcreased awareness by all
persons of governmental activities and afford every
opportunity to citizens to witmess the operations of
government.” Code § 2.2-3700(B). Disclosure [*7]
exetnptions must be ™narrowly construed" in favor of
disclosure. Id.

Fitzgerald argues on appeal that this laudable
statutory bias in favor of disclosure requires thaf we
construe the FOTA to mandate that the Sheriff's Office
disclose 2 suicide note, which was discovered during an
ongoing criminal investigation. Like the circujt court, we
do not believe that the statutory language can bear the
weight of Fitzgerald's argnment.

Code § 2.2-3706 governs the disclosure of criminal
recerds. Subsection (A)(1) requires disclosure of certain
specific information, including “[c]riminal incident
information." Certain types of criminal records not

required to be produced under subsection (A)(1) "may be
disclosed" under subsection (A)(2) at the discretion of the
custodian, if no other law forbids disclosure. "Criminal
investigative files" are among the categories of records
subject to the “[d]iscretionary reieases” provisions of
subsection (A)(2).

Code § 22-3706(B) governs the mandatory
disclosure of "[nlomcriminal records." Among other
things, these records include those "required to be
mzintained by law-gnforcement agencies pursuant to
[Code] § 152-1722" Code § 2.2-3706(B). A
records-retention statute outside the text of FOIA, Code §
15.2-1722(A), requires sheriffs and police chiefs to
maintain “"adequate personnel, arrest, investigative,
reporiable incidents, and noncriminal incidents [*§]
records necessary for the efficient operation of 2
law-enforcement agency." The failure fo do so "shall
constitute 2 misdemeanor." Id. Subsection (B) of Code §
15.2-1722 defines "[n]oncriminal incidents records” as
"compilations of nomcriminal occurrences of general
mterest to law-enforcement agencies, such as missing
petsons, lost and found property, suicides and accidental
deaths.”

1. Criminal Investigative Files

The proper sequencing of these provisions begins
with an examination of Code § 2.2-3706(A)(1)(2), which
requires disclosure of certain specified "[c¢]riminal
incident information." Fitzgerald properly concedes that
the requested suicide note does not fall within this
mandatory disclosure provision.

We next look to subsection (A)(2)(=), which permits,
but does not mandate, disclosure of "{ciriminal
investigative files,” Sitting as factfinder, the circuit court
found that the requested suicide pote was one of many
documents in a criminal investigative file protected from
mandatory diselosure by Code § 2.2-3706(A)(2)(a). Atno
point did Fitzgerald suggest, nor did any evidence imply,
that the Sheriff's Office acted outside its lawful authority
in opening a criminal investigative file to investigate the
unexpected and unattended death of a semior United
States Air Force official. The Sheriff's Office thus [*9]
had the discretion, but not the duty, to disclose
documents within this file.

Even so, Fitzgerald argues, the criminal investigative
file lost its character as such when the file was closed by
the Criminal Tnvestigations Division of the Sheriff's



Page 4

771 S.E.2d 858; 2015 Va. LEXIS 48, #9

Office. We find nothing in the statutory text or in its
legislative context to support this counterintuitive
conclusion.

Suffice it to say, the point of 2 criminal investigation
is to investigate -- to determine whether a crime occurred
and, if so, who perpetrated it. A criminal investigation
may or may not lead fo a prosecution. But that does not
mean that the application of FOIA disclosure
requirements is dependent upon the oufcome of the
investigation. In this case, investigators discovered the
swmicide noté during an ongoing criminal investigation.
That the investigation was later closed is inconsequential
for purposes of FOIA disclosure principles.

2. Noncriminal Records

Fitzgerald next relies upon Code § 2.2-3706(B),
which requires the mandatory release of certain records,
including those ‘“required to be maintained by
law-enforcement agencies pursuant to [Code] §
15.2-1722." As wnoted earlier, this pon-FOIA
records-retention statute requires sheriffs and police
chiefs to maintain [*10] "adequate personnel, arrest,
investigative, reportable incidents, and noncriminal
incidents records necessary for the efficient operation of a
law-enforcement agency." Code § 15.2-1722(A).
According to Fitzgerald, documents related to a suicide
(including the decedent's suicide note) should be
considered ™noncriminal incidents records” subject fo
disclosure under Code § 15.2-1722.

We first address the asswmption wunderlying
Fitzgerald's argument. He seeks a broad construction of
Code § 15.2-1722 on the ground that the General
Assembly bas prescribed that the "provisions" of the
FOIA "shall be [berally constmed” in favor of
disclosure. Appellant's Brief at 18-19 {quoting Code §
2.2-3700(B)). We find this argument problematic for
several reasons.

Code § 15.2-1722 is incorporated by reference in the
FOIA but is not codified as a stand-atone provision of the
FOIA. That seemingly semantic point unmasks a
distinction with a significant difference. Code §
15.2-1722 is a records-retention statute that camries a
ctiminal sanction. If there were any textual ambiguities in
Code § 15.2-1722, the rule of lenity would direct us 10
adopt a narrow construction, thus reducing exposure 0
criminal liability. That necessarily narrow construction
would run contrary to the broad construction required by

the FOIA, which [*£1] expands the scope of disclosure.3
We need not resolve this conundrum, however, because
Code § 15.2-1722 has a plain meaning inconsistent with
Fitzperald's inferpretation.

3 Only when a "penal statute is unclear" do
Virginia couris apply the rule of lenity and strictly
construe the statute in the criminal defendant's
favor. Waldrop v. Commonwealth, 255 Va. 210,
214, 495 SE2d 822, 325 (1998) (fpomote
omitted); see also Holsapple v. Commonwenlth,
266 Va. 593, 598, 587 S.E.2d 561, 564 (2003}
{"We do not agree that the statutory language is
ambiguous, Hence, we construe the language
according to its plain meaning without resort to
rufes of statutory interpretation.”). The rule of
lenity serves only to resolve genuine ambiguitics
and "does not abrogate the well recognized canon
that a statute . . . should be read and applied so as
to accord with the purpose intended and attain the
objects desired if that may be accomplished
without doing hamm to its lanpuage.” Cartwright

v, Commonwealth, 223 Va. 368, 372, 288 S.E2d
491, 493 {1982} (omission in original) (quoting
Gough v. Shaner, 197 Va, 572, 575, 90 SE24
171, 174 (1955)).

. Subsection (B) of Code § 15.2-1722 defines
"[mloncriminal incidents records" as "compilations of
noncriminal  ococurrences of general interest to
law-enforcement agencies, such as missing persons, lost
and found property, suicides and accidental deaths." In
ordinary terms, a compilation is something that has been
compiled. See gemerally Webster's Third New
International Dicticnary 464 (2002) (defining [*i2]
"[eJompilation” as "the aot or action of gathering together
written material esp. from various sources" or "something
that is the product-of the putting together of two or more
items"). A compilation of poems, for example, is a
collection of different poems.# It is not a single poem or
even a collection of background materjals related to a
single poer.

4  See Blaclk's Law Dictionary 344 (10th ed.
2014) (defining "compilation" in the context of
copyright law as “[a] collection of literary works
arranged in an original way"); accord 17 US.C. §
101 {2014) {defining “compilation” as "a work
formed by the collection and assembling of
preexisting materials or of data that are selected,
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coordinated, or arranged in such a way that the
resulting work as a whole constitutes an original
work of authorship").

The suicide note, standing alone, cannot constitute a
compilation under Code § 15.2-1722(B). The pertinent
language requires that "compilations of noncriminal
ocourrences” be maintained and lists suicides as. an
example of such oceurrences. Code § 15.2-1722(B). A
compilation of suicides is a record of more than one
suicide. The suicide note may be a compilation of words,
but not a compilation of suicides.

We similarly reject the assertion that the entire
criminal [*13] investigative file maintained by the
Sheriff's Office could be deemed a compilation of suicide
records. Code § 15.2-1722(B) addresses "[n]oncriminal
incidents records," specifically defined as "compilations
of noncriminal occurrences . . . such as ., | suicides.”
(Emphasis added.} A file containing repotts concerning a
single incident, Jater determiined to be a suicide, is not a
compiled collection of information concerning multiple
suicides. The criminal investigative file in this case -
protected against mandatory disclosure by Code §
2.2-3706(A)(2){a) -- did not becoms, and never was, a
compilation of suicides.

Nothing in our reasoning, however, implies that a
compilation can only be a spreadsheet of raw data points
or statistics. Although it can certainly be that, the
statutory meaning of compilation is not necessarily so
limited. In Tull v. Brown, 235 Va. 177, 494 SE.2d 855
(1998), for example, we ireated a 911 tape recording of
multiple channels of radio traffic and telephone calls as a

grouping of electronically gathered
information and thus a "compilation." The
tape at issue in this case is not just a
recording of the conversation between the
911 caller and the dispatcher. Rather, it is
a recording on multiple channels of all
radio traffic handled through the . . .
dispatch office [*14] in addition to
conversations occwring on . . four
telephone lines and conversations between
individuals physically in the dispatcher’s

office. In short,.all activity occurring in
the dispateh office as well as that on the
four telephone lines is compiled on this
tape.

Id at 184, 494 S.E2d at 858-59. In Twll, the 911 tape
aggregated voice data from multiple sources (radio and
telephonic) mto a single audio record. It was this
gathering of the many into one that made it a
compilation.’

5 The reasoning in Tuf/ that the 9171 tape was a
cotnpilation led to the conclusion that the tape
-need not be disclosed under former Code §
15.1-135.1. That statute provided that "records
required to be maintained by this section shall be
exempt" from the TFOIA. Former Code §
15.1-135.3(A) (1989 Repl. Vol). The General
Assembly repealed former Code § 15.1-135.1 in
1997 and reenacted It without the FOIA
exemption, recodifying it as Code § 15.2-1722.
See 1997 Va, Acts ch. 387. In 1999, the
legislature added the records kept pursuant to
Code § 15.2-1722 to the mandatory disclosure
requirements of former Code § 2.1-342.2, the
precursor to Code § 2.2-3706(B). See 1999 Va.
Acts chs. 703, 726.

For these reasons, both the text and the symtax of
Code § 15.2-1722(B) render Fitzgerald's interpretation of
it implausible. Weither the suicide note requested by
Fitzgerald nor the investigative [*15] file in its enlirety
was a compilation of records of multiple suicides. The
circuit court, therefore, correctly rejected Code §
15.2-1722(B) as a basis for ordering the disclosure of the
suicide niote contained in the criminal investigative file,

1L

In sumn, the record supports the circuit court's finding
that the suicide note was obtained in the course of a
criminal investigation. Finding po error in the circuit
court's application of the governing statutes, we affirm.

Affirmed.
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On appeal, Benjamin B. Fitzgerald contends that the
circuit court ermed in denying his request under the
Virginia Freedom of Information Act ("FOIA"), Code §

2.2-3700 et seq., to obtain a copy of a suicide note
contained in a criminal investigative file maintaired by
the Loudouzn County Sheriff's Office. Finding no such
error, we affirm,

L

In October 2007, a neighbor found Charles D.
Riechers, a senior United States Air Force official, dead
at his Loudoun County homae. Riechers was sitting in his
vehicle in a closed garage. A key was in the ignition, in
the "on" posttion, but the vehicle was not rimning. A hose
appeared to connect the vehicle's exhaust pipe to 2 rear
passenger window.

Firefighters flom the Loudoun County Fire and
Rescue Department and deputies from the Loudoun
County {*2] Sheriff's Office responded to the neighbor's
911 call. The deputies immediately secured the area with
a yellow crimme scene tape and started a crime scene
access log to record their observations, summarize their
interviews with witnesses, and inventory their collection
of physical evidence. They zlso conducted a security
sweep of the home. The deputies then turned the incident
over to the Crminal Investigations Division of the
Sheriff's Office.

A crime scene investigator managed the initial
investigation and ordered that the decedent be tzken to
the morgue for an autopsy. A detective in the Sheriff's
Criminal Investigations Division coordinated the search



Page 2

771 S.E.2d 858; 2015 Va, LEXIS 48, *2

of the residence after obtaining consent from the
decedent’s wife. In the home, investigators discovered
various evidentiary clues suggesting that suicide, rather
than homicide, could be the cause of death, Among.the
items of evidence collected was what appeared to be a
suicide note addressed to the decedent's supervisor at the
Pentagon.

The detective continued to investigate evidentiary
leads and coordinated his investigation with the United
States Air Force Office of Special Investigations. The
detective also reviewed the coroner's [*3] autopsy report,
which concluded that the decedent did not die from any
apparent bodily trauma. After receiving the medical
examiner's report, the detective filed his final report
conchuding: "This case is now closed, no further
investigation is required at this time." The case file was
placed among the closed cases of the Criminal
Investigations Division.

In February 2014, Fitzgerald sent a FOIA requést to
the Sheriff's Office seeking all documents related to the
"non-crimindl incident report into the suicide of Charles
D. Riechers" in October 2007. The Custodian of Records
for the Sheriffs Office responded by noting that the
records sought were considered to be part. of a criminal
investigative file. The custodian referred Fitzgerald to
Code § 2.2-3706(A)2)(z) and noted that the Sheriffs
Office would not release the file absent a court order.

The Sheriff's Office later provided to Fitzgerald
various documents from the criminal investigative file,
but withheld the suicide note written by the decedent to
his supervisor at the Pentagon. Fitzgerald filed a petition
in general district court seeking a mandamus order
requiring the production of the withheld suicide note. The
general district court denied the petition, [*4] as did the
circuit court on a de novo appeal.

The circuit cowrt made a factual finding that the
requested document was obtained during a criminal
investigation. That the investigation did not lead to 2
criminal prosecution, the court reasoned, did not change
the character of the investigative file from criminal to
nop-criminal. As the court explained:

Here, they open[ed] a criminal file and
then determined that if was a suicide so
you want t¢ go back and in retrospect say,
well, that wasn't a criminal file. It was a
criminal file by the definition in the Code

and if we start saying that we pgo by what
happens later, then [ think we opent a door
that iso't opened by the statute and we
create some danger to the community. So |
deny the request.

The circuit cowrt entered a final order adopting this
reasening. We granted Fitzgerald's petition for appeal to
determine if the circuit court's reasoning is consistent
with the provisions of the FOIA.

I

On appeal, Fitzgerald contends that the circuit court
misapplied FOLA principles. On brief, he tequests that we
reverse and remand with instructions to the cireuit court
to order the Sheriff's Office "to disclose Mr. Riechers'
letter to his business supervisor” [*5] at the Pentagon.!

1 During oral argument on appeal, Fitzgerald's
counsel confirmed that the only document he still
seeks is this suicide note. See Oral Argument
Audio at 1:08 to 1:36.

A,
Standards of Appellaie Review

QOur analysis begins, as always, by framing the issues
before us within the context of the governing standard of
appeltate review. "Under well-established principles, an
issue of statutory interpretation is a pure question of law
which we review de novo." Conyers v. Martial Arts
World of Richmond, Inc., 273 Va. 96, 104, 639 SE.2d
174, 178 (2007). Our de novo review takes into account
any informative views on the legal meaning of statutory
terms offered by those authorized by law to provide
advisory opinions.2 Even so, in the end, we alone
shoulder the duty of interpreting statutes because “pure
statfory  interpretation is the prerogative of the
judiciary." Sims Wholesale Co. v. Brown-Forman Corp.,
251 Va. 398, 404, 468 S.E.2d 905, 908 (1996). This
axiom stems from basic principles of separation of
powers. "It is emphatically the province and duty of the
fudicial department to say what the law is." Marbury v.
Madison, 5U.S. (1 Cranch) 137, 177, 2 L. Ed. 60 (1803).

2 In this case, we have reviewed the advisory
opinions of the Virginia Freedom of Information
Advisory Council, particulatly Advisory Op.
AQ-04 (May 22, 2014} and its predecessors. See
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Code § 30-179(1) (authorizing the Virginia
Freedom of Information Advisory Council to
issue [*6] advisory opinions).

On the other hand, when the proper construction of a
FOIA provisipn establishes a legal standard governing a
factfinding exercise, we give deference to the circuit
court's findings of fact and view the facts on appeal "in
the light most favorable fo the prevailing party.”
American Tradition Inst. v. Rector & Visitors of the Univ.
of Va., 287 Va. 330, 338-39, 756 S.E.2d 435, 439 (2014)
(intemal quotation marks and alterations emiitted). This
appellate deference extends not only to the circuit court's
resolution of conmtested evidence, but also fo all
reasonable inferences that may be drawn from that
evidence. "Where divergent or conflicting inferences
reasonably might be drawn from established facis their
determination is exchusively for the fact-finding body."
Hopson v. Hungerford Coal Co., 187 Va. 299, 308, 46
S.E.2d 392, 396 (1948).

B.
Virginia Freedom of Information Act

The Virginia FOIA "has existed, in one form or
another, since 1968" with the primary purpose of
facilitating "openpess in  the admipistration of
govermment." dmerican Tradition Inst., 287 Va. at 339,
756 S.E.2d at 439-40, By its own terms, the statute puts
the interpretative thumab on the scale in favor of
disclosure: "The provisions of [FOIA] shall be liberally
construed to promote an increased awarcness by all
persons of governmental activities and afford every
opportupity to citizens to witmess the operations of
govemment." Code § 2.2-3700(B). Disclosure [*7]
exemptions must be "narrowly construed” in favor of
disclosure, Id.

Fitzgerald argues on appeal that this laudable
statutory bias in favor of disclosure requires that we
construe the FOIA to mandate that the Sheriff's Office
disclose a suicide note, which was discovered during an
ongoing criminal investigation. Like the circuit court, we
do not believe that the statutory language can bear the
weight of Fitzgerald's argument.

Code § 2.2-3706 governs the disclosure of criminal
records. Subsection (A)(1) requires disclosure of certain
specific information, including "{c)riminal incident
information." Cerlain typss of criminal records not

required to be produced under subsection (A)(1) "may be
disclosed" under subsection (A)2) at the discretion of the
custodian, if no other law forbids disclosure. "Crimina]
investigative files" are among the categories of records
subject fo the "[d]iscretionary releases” provisions of
subsection (A)2).

Code § 2.2-3706(B) govems the mandatory
disclosure of "[n]oncriminal records." Among other
things, these records include those “required to be
maintained by law-enforcement agencies pursuant to
[Code] § 15.2-1722." Code § 22-3706(B). A
records-retention statute outside the text of FOIA, Code §
15.2-1722(A), sequires sheriffs and police chiefs to
maintain * “adequate personnel, arrest, investigative,
reportable incidents, and noncriminal incidents [*8]
records necessary for the efficieni operation of a
law-enforcement agency." The failure to do so "shall
constitute a misdemeanor.” Id. Subsection (B) of Code §
15.2-1722 defines "[nJoncriminal incidents records” as
"eompilations of poncriminal occurrences of general
interest to law-enforcement agencies, such as missing
persons, lost and found property, suicides and accidental
deaths.” ;

1. Criminal Investigative Files

The proper sequencing of these provisions begins
with an examination of Code § 2.2-3706(A)(1)(2), which
requires disclosure of certain specified "[cJriminal
incident information.” Fitzgerald properly concedes that
the requested suicide note does not fall within this
mandatory disclosure provision.

‘We next look to subsection {A)(2)(a), which penmnits,
but does not mandate, disclosure of "[criminal
investigative files." Sitting as factfinder, the circuit court
found that the requested suicide note was one of many
documents ia a criminal investigative file protected from
manadatory disclosure by Code § 2.2-3706(A)(2)za). Atno
point did Fitzgerald suggest, nor did any evidence imply,
that the Sheriff's Office acted outside its lawful authority
in opening a crimtinal investigative file to investigate the
unexpected and unattended desth of a senior United
States Air Force official. The Sheriff's Office thus [*9]
had the discretion, but neot the duty, to disclose
documments within this file.

Even so, Fitzgerald argues, the criminal investigative
file lost its character as such when the file was closed by
the Criminal Investigations Division of the Sheriff's
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Office. We {ind nothing in the statutory text or in ifs
legislative context to support this counterintuitive
conclusion.

Suffice it to say, the point of a criminal investigation
is to investigate —- to determine whether a crime occurred
and, if so, who perpetrated it. A criminal investigation
may or may not lead to a prosecution. But that does not
mean that the application of FOIA  disclosure
requirements is dependent wpon the outcome of the
investigation. In this case, investigators discovered the
suicide note during an ongeing criminal investigation.
That the investigation was later closed is inconsequential
for purposes of FOTA disclosure principles.

2. Noneriminal Records

Fitzgerald next relies upon Code § 2.2-3706(B),
which requires the mandatory release of certzin records,
including those “"required to be maintained by
law-enforcement agencies pursuant to [Code] §
1521722 As noted earlier, this non-FOIA
records-retention statute requires sheriffs and police
chiefs to maintain [*19] “adequate personnel, arrest,
investigative, reportable incidents, and noncriminal
incidents records necessary for the efficient operation of a
law-enforcement agency." Code § 15.2-1722(A).
According to Fitzgerald, documents related to a suicide
(including the decedent's suicide note) should be
considered "noncriminal incidents records" subject to
disclosure under Code § 15.2-1722.

We first address the assumption underlying
Fitzgerald's argument, He seeks a broad construction of
Code § 15.2-1722 on the ground that the General
Assembly has preseribed that the "provisions" of the
FOIA ‘“shall be liberally construed” in favor of
disclosure. Appellant's Brief at 18-19 (quoting Code §
2.2-3700(B)). We find this argument problematic for
several reasons.

Code § 15.2-1722 is incorporated by reference in the
FOTA. but is not codified as a stand-alone provision of the
FOTA. That seemingly semantic point unmasks a
distinction with a significant difference. Code §
152-1722 is a tecords-retention statute that carries a
criminal sanction, If there were any textual ambiguities in
Code § 15.2-1722, the mle of lenity would direct us to
adopt a narrow construction, thus reducing exposue to
criminal lability. That necessarily narrow construction
would run contrary to the broad construction required by

the FOTA, which [*11] expands the scope of disclosure 3
We need not resolve this conundrum, however, becanse
Code § 15.2-1722 has a plain meaning incousistent with
Fitzgerald's interpretation.

3 Onply when & "penal statite is umclear” do
Virginia courts apply the rule of lenity and strictly
construe the statute in the criminal defendant's
favor. Waldrop v. Commonwealth, 255 Va. 210,
214, 495 SEZ2d 822, 825 (1998) (footnote
omitted); see also Holsapple v. Commonwealth,
266 Va. 593, 598, 587 S.E.2d 561, 564 (2003)
("We do not agree that the statutory langnage is
ambiguous. Hence, we construe the language
according to its plain meaning without resort to
rules of statutory interpretation."). The mle of
lenity serves only to resolve genuine ambiguities
and "does not abrogate the well recognized canon
that a statute . . . should be read and applied so as
to accord with the purpose intended and attain the
objects desired if that may be accomplished
without doing harm to its language." Cartwright
v. Commonwealth, 223 Va, 368, 372, 288 S.E.2d
491, 493 (1982) (omission in original) (quoting
Gough v. Shaner, 197 Va. 572, 575, 90 SE.2d
171, 174 {1955)).

Subsection (B) of Code § 15.2-1722 defines
"[oloncriminal incidents records" as “compilations of
noncriminal occurtences of gemeral interest to
law-enforcement agencies, such as missing persons, lost
and found property, suicides and accidental deaths” In
ordinary terms, a compilation is something that has been
compiled. See generally Webster's Thitd New
International Dictionary 464 (2002) (defining [*12]
"[clompilation” as "the act or action of gathering together
wriiten material esp. from various sources” or "something

* that is the product of the putting together of two or more

items"). A compilation of poems, for example, is a
collection of different poems.* It is not a single poem or
even a collection of background materials related fo a
single poem.

4  See Black's Law Dictionary 344 (10th ed.
2014) (gefining "compilation" in the context of
copyright law as "{a] collection of literary works
arranged in an original way"); accord 17 U.S.C. §
101 (2014) (defining "compilation" as "a work
formed by the collecton and assembling of
preexisting materials or of data that are selected,
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coordinated, or arranged in such & way that the
resulting work as a whole constitutes an original
work of authorship").

The suicide note, standing alone, cannot constitute a
compilation under Code § 15.2-1722(B). The pertinent
language requires that "compilations of noncriminal
ocourrences” be mairtained and lists suicides as an
example of such occurrences. Code § 15.2-1722(R). A
compilation of suicides is a record of more than one
suicide. The suicide note may be a compilation of words,
but not a compilation of suicides,

We similatly teject the assertion that the entire
criminal [*13] investigative file maintained by the
Sheriff's Office could be deemed a compilation of suicide
records, Code § 15.2-1722(B) addresses "fujoncriminal
incidents records," specifically defined as “compilations
of noncriminal occurrences . . . such as . . . suicides.”
{(Emphasis added.) A file containing reports concerning &
single iricident, later determined to be a suicide, is not &
compiled collection of information concerning multiple
suicides. The criminal investigative file in this case --
protected against mandatory disclosure by Code §
2.2-3706(A)Y2)(2) -~ did not become, and mever was, a
compifation of suicides.

Nothing in our reasoning, however, implies that a
compilation can only be a spreadsheet of raw data poinis
or stafistics. Although it can certainly be that, the
statotory meaning of compilation is not necessarnly so
limited. In Tull v. Brown, 255 Va, 177, 494 S E24 855
(1998), for example, we treated a 911 tape recording of
multiple channels of radio traffic and telephone calls as a

grouping of electronically gathered
information and thus a "compilation." The
tape at issue in this case is not just a
recording of the conversation between the
911 caller and the dispatcher. Rather, it is
a recording on multiple channels of all
radio traffic handled through the . . .
dispatch office [*14] in addition to
conversations occurring on . . . four
telephone lines and conversations between
individuals physically in the dispatcher's

office. In short, all activity occurring in
the dispatch office as well as that on the
four telephone lines is compiled on this
tape, ) '

Id. at 184, 494 S.E.2d at §858-59. In Twil, the 911 tape
aggregated voice data from multiple sources {radic and
telephonic) into a single andio record. It was this
gathering of the many into one that made it a
compilation.’

5 The reasoning in 7w/l that the 911 tape was a
compilation led to the conclusion that the tape
need not be disclosed under former Code §
15.1-135.1. That statute provided that "records
required to be maintained by this section shall be
exempt" from the FOJA. Former Code §
15.1-135.1(A) (1989 Repl. Vol). The General
Assembly repealed former Code § 15.1-135.1 in
1997 and reemacted it without the FOIA
exemption, recodifying it as Cede § 15.2-1722.
See 1997 Va. Acts ch. 587. In 1999, the
legislature added the records kept pursuant to
Code § 15.2-1722 to the mandatory disclosure
requirements of former Code § 2.1-342.2, the
precursor to Code § 2.2-3706(8). See 1999 Va.
Acts chs. 703, 726.

For these reasons, both the text and the syntax of
Code § 15.2-1722(B) render Fitzgerald's interpretation of
it iplavsible. Neither the suicide note requested by
Fitzgerald nor the investigative [*15] fle in its entirety
was a compilation of records of multiple suicides. The
circuit court, therefore, comectly rejected Code §
15.2-1722(B) as a basis for ordering the disclosure of the
suicide note contzined in the criminal investigative file,

I

In sum, the record supports the circuit court's finding
that the suicide note was obfained in the course of a
criminal investigation. Finding no error in the circuit
court's application of the governing statutes, we affirm.

Affirmed.
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Frederick Kunkle
The Washington Post
Washington, D.C.

The staff of the Freedom of information Advisory Council is authorized to issue advisary
opinions. The ensuing stalf advisory opinion is based solely upon the information presented in
your letter dated December 13, 2013.

Dear Mr. Kunkle:

You have asked several questions regarding the denial of your request for records of the
Virginia Economic Development Partnership (VEDP) under the Virginia Freedom of Information
Act (FOIA), As background, you indicated you requested documents from VEDF conceming
Governor Terence "Temy™ McAuliffe, who was a candidate for Governor at the time of your initial

. request In Apidl, 2013, and certain related businesses and projects.! You stated that VEDP
denied vour request and initially cited exemptions for ecenomic development records,? working
papers and carrespondence,® and cantract negetiation records. ¢ You then requested that
VEDP recensider its denial and "use its discretion to release some documents in part or with
redactions.” The response to this request for reconsideration was a second denlal, which cited
only the economic development records exemption. You stated that you renewed your request
again after Governor McAulifie's Victory in the general election in November, but were again
denied. That third denial stated that singe the siatus of the project had not changed, the
response was the same. You also indicated that various intendews with Mr. McAulifie and
others suggest there may have been some confusion regarding the underlying business

_ transactions at issue. Further details will be set forth as needed below.

The general palicy of FOIA is expressed in § 2.2.3701: The affairs of govemnment are not
intended to be conducted in an atmosphere of secrecy since at all times the public is to be
the benefigiary of any action taken at any level of government....All public records and
meetings shall be presumed open, unfess an exempfion is properly invoked. As a preliminary
ratter we must establish that VEDP is a public body and that the records you seek are public
records. The definition of public body in § 2.2-3701 includes any fegisiative body, authority,
board, bureay, cormmission, disfrict or agency of the Commonwealth or of any political
subidivision of the Commonwealth. There is no question that VEDP is a public body subject fo

the provisions of FOIA under this definition.” The definition of public records includes alf
writings and recordings...regardless of physical form or characteristics, prepared or owned by,
or in the possession of a public body or its officers, emplayses or agenis in the transaction of

" public business. VEDP coniirmed in its initial dental of your request that it was "working on an
ongoing economic development project” invohing two of the companies named in your request.
That deniat further described the documents being withheld as including

business plans, project plans, information gathered in written documents or
powemoint slides in preparation for confidential project meetings, prospect data
sheets, notes from confidential project meetings, maps and other information
regarding potential project sites, including utifity infrastructure and environmental
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iSsues, intemal and external emails regarding the status of the project and the
company's plans for visiting certain project sites, drafis of incentive applications
and incentive proposals, return on investment analyses, and drafts of unreleased
news releases and internal and extemal emails conceming such news releases.

" Based upon VEDP's characterization there is no question that the records you requested from

VEDP are public records subject to FOIA, as they are records prepared, owned, or possessed
by VEDP in the transaction of its public business.

In your inquiry it appears that you assert that the requested records should be disclosed on
two separate grounds, one factual, and one based on the exercise of discretion. As o the
factual mater, it appears that there may have been some confusing siatements regarding the
sale of a certain plant, which VEDP clanified in its second response by stating that the plant
was never for sale. You stated that interndews with Mr. McAuliffe, his business partners, and
public officials had suggested uncertainty about the issue and that there may hawe been
records of inquiries about buying the plant. You then asserted that any commiunications
regarding attempts to purchase the plant would not be subject to exemption, given the
statement by VEDP that the plant was never for sale. Howaver, you based this asserfion on
the language of the contract negotiation records exermption. That exemption allows {rjecords
relating to the negatiation and award of a specific contract where competition ot bargaining is
involved and where the release of such records would adversely affect the bargaining position
or negotiating strategy of the public body to be withheld, bit also states that [sjuch records
shall not be withfeld after the public body has made a decision fo award or not to award the

contract.® Based on this language and VEDP's assertion that the plant was not for sale, you
contend that any communications about purchasing the plant would be open, because such a
purchase "had been ruled out." | would agree that if a contract had been under negotiation and
& decision nof to award had been made, then related records would not be subject to this
exernption. However, note that the response to your renewed request did not say that a
purchase had been "ruled out," it stated that the plant af issue was never for sale. In other
words, it appears from the later clarification that there was in fact no contract being negotiated
for the sale of the plant at any time.

Instead, it appears from VEDF?‘é response that there may be recards related to repurposing the
plant and that the release of those records would have "a deleterious impact on thelr current

- and ongoing discussions with financiers and ofttake providers” and the company that owns the

plant. If the deleterious impacts at issue were solely on the third party business entities, then
the contract negofiation records exemption would not apply, as that exemption by its own
terms is limited to records where release would adversely affect the bargaining positiorr or
negotiating strategy of the pubiic body. [Emphasis added.] However, VEDP specifically
stated in this second denial that not only were the companies

competing for success in their markets, we are competing with other states fo
enstre that as much of their business as possible is developed in the
Commonwealith....Disclosing our public records at this point wouid bring an
unweicome public light (and possible political frenzy) to their coniidentiai
negotiations and may cause them to take their business interests elsewhere or
may cause them to be unable to execute their business plan. In these events,
the financial interest of the Commonwealth would be adversely affected by the
loss of the tax base, the employment base and the resuiting indirect and spin-off
opportunities for our business community.

Addltionally, observe that VEDP cited only the economic development records exemption in its
response to your request for reconsideration.” That exemption addresses two different types of
documents. The first part of the exemption allows a public body to withhold

[c]onfidential proprietary records, voluntarily provided by private business pursuant fo 8
promise of confidentiality frorn a public hody, used by the public body for business, frade and
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} tfourism development or retention. Among other recerds, this part of the exemption would

appéar to apply to documents submitted to VEDP pursuant fo a promise of confidentialily
concermning the repurposing or proposed purchase of a plant where there may hawe been no
contract under negotiation, but the records would be used by VEDP for business, frade and
tourism development or retention, The second part of this exemption allows a public body to
withhold memoranda, working papers or other records related {o businesses that are
considering locating or expanding in Virginia, prepared by a public body, where competition or
bargaining is involved and where, if such records are made public, the financial interest of the
public body would be adversely affected. This part of the exemption would appear to cover the
relevant records prepared by VEDP conceming these transactions. Note that the language of
VEDP's denial, as guoted above, clearly tracks the language of this part of the economic
development exemption in asserting that competition is involved and that the financial interests
of the Commonwealth would be advwersely affected if the records were released. Therefore it
appears hased on the facts presented, including the denial by VEDP quoted abowe, that the
economic development records exemption was relied upon in the response to your request for
reconsideration. FOIA provides In subsection B of § 2.2-3700 that any exemption from public
access shall be narowly cohstrued. Even applying this hamow construction rule, when the
response is analyzed in the context of the two clauses of the economic development records
exemption, it appears that the records at issue were properly withheld because the records as
described fall within the terms of the exemption.

In your inquiry to this office, you also suggest that the denial by VEDP is overbroad, and that
at least some portions of the records sought should be relessed because the exemptions cited
by VEDP are discretionary. Youl-dre correet that each of the exemptions. cited is discretionary,
as each is preceded by the statement that [i7he folfowing records are excluded from the
provisions of this chapfer but may be disclosed by the custodian in his discretion, except

where such disclostire is prohibited by law.® Therefore-a-custodian-may- choose fo.release. . -
records-which-are: exempt-from mandatoiy. distiesure-under FQIA; ualess another [aw; prohibits
suchrelease. If another law prohibits release, then the prohibition is controlling and there is no
distretion to be exercised.® Additionally, subdivision B 1 of § 2.2-3704 provides that if the
custadian has exercised his discretion fo withhold the records in thelr entivety, as was done in
this instance, then the response shall identify with reasonable particularity the volume and
subject matter of withheld records, and cite, as to each category of withheld records, the

specific Code section that authorizes the withholding of the records. ' FBI s o procediral
laWw, and so (eng as the respprise folloves the: statutory progedure; m_atbing are thai foted

abdve s requited under FOIA, Wien a custodish exercises the discietion ko withheld fequisted
records in theif enfirety,

You contend that "where the records relate to a public-private development involving the
govemor-glect, the public interest in disclosure far cutweighs whatever asserted harm would
result from disclosure.” While we do appreciate the public interest represented and the value of
transparency in govermnment, FOIA iseli'contains. no such balareing: test: for exemptions.
Instead, the General Assembly has set the default nile that all public records are subject to
mandatory disclosure unless exempt or prohibited from release, and then chosen by statute
which records are so exempt or prohibited from release. Once a record is defermined to be
exempt, it does not have to be disclosed, buf it still may be disclosed in the discretion of the
custodian, unless some other law prohibits its release. Agsuming no-such prohibitien appligs,
FOIA does not $ét forth ahy standards of limifations guiding thie use of discretion to disclese

exempt records, nor dees it establish what might constitiie an abuse eofthat discretion.’ The -

statutory remedy to a FOIA violation is to bring a petition for mandamus or injunction.? Among
other provsions, subsection E of § 2.2-3714 states that the public body shall bear the burden
of proof to establish an exemption by a preponderance of the evidence. However, the remedy
provisions likewise do not address the use or abuse of discretion by a records custodian,
Reading these provisions together, it appears that all that is required is for a public bady to
establish that an exemption applies and to so inform the requester in its response; no further
justification or explanation is required. Therefore an argument balancing the pubiic interest

httpfoiagouncil. dis Mrginiag ofops/14/A0_01_14.him

¥4



162015

Virginia Freedom of information Addsory Councit

versus the harm in disclosure might help persuade a custodlan to exercise his discretion to
release exempt records, but it is not mandatory for a public body to engags in such a
balancing test.

Thank you for contacting this office. § hope that | have been of assistance.

Sincerely,

Maria J.K. Everett
Executive Birector

T Govemor MeAutiffe won the November election and has snce taken office.

23ubdivisien 3 of § 2.2-3705.6, which provides an exemption for [cJonfidential propriglary records, voluntarily
povided by private business pursuant o a promise of confideniiallly froma public body, used by the pubfic body for
business, trade and tourism developmant orretention; and momranda, woiking papers or ofher records related to
businesses that are considering locating orexpanding in Virginia, prepared by a public body, where conpetition or
bargaining is involvad and where, if such records are made public, the financial inferest of the public budy would be
adversely affactod.

ISubdivision 2 of § 2,.2.3705.7, which provides an exemption for fwjorking papers and comespondence of the Office
of the Govemor; Lisuvtenant Govemor; the Aftomey General; the members of the General Assenbly, the Division of
Legisiative Sarvices, or the Cletks of the House of Delegetas and the Senate of Virginia; the mayor or chief
executive officer of any pelitical subdivision of the Gormmonwealth; or the president orother chlef execulive officer of
any public institution of higher education In Virginia, However, no record, which s otherwise oper to inspection
underthis chapter, shall he deemed exerpt by virlue of the fact ihat it has heen attached {o or incorparted within
any working paper or comespondense. :

“Subdivision 12 of § 2.2-3705.1, which provides an exemption for' [jecends relating to the negetiatfon and award of
a.spectfic contract where conpetition or bargaining s invelved and where the refease of such records would
adversely alfact the bargaining posiéion ornegofiating stratogy of the public body. Such records shall not be
withheld after the pullic body has made. a desision to award or not to award the contract. in the case of procuremsnt
transactions conducied pursyant to the Virginia Public Procurement Act (§ 2.2-4300 et seq.), the provisions of this
subdivision shall not apply, and any release of records refating fo such transactions shall be govemed by the
Virginia Public Procurement Act,

SSee subsection C of § 2.2-2234 establishing the Virginia Etonomic Development Partnership Authority {there is
created a pofifical subdivision of the Cormnwealth 1o be kmown as the Virginia Economic Developmenl Partnarship
Authority). ’

6Su!qdivision 12 0f § 2.2-3708.7.

TNote that VEDP did not disclaim or withdraw 1ts eanier citations to the contract negetiations and working papers
examptions, butin ifs response to your request for mepnsideration it only cited the economic develapmaenit
exemption. FOIA does not prohibit public bodles from cifing rwlitiple exemptions, nor does a public body waive an
exemption even if it fallsto Specify it in itsresponse. See Lawrence v, Jankins, 258 Va. 538 (1999) {feilu o clle &
secific exemption within the five working day tiree limit did not viofate requediers FOIA rights, because requester
had ao right to exempt records).

8The mme prefatory language concatning the discretion of the custodian is used repeatedly in §§ 2.2-3705.1
through 2.2-3705.7, and again in sibdividon A2 of § 2.2-37086.

INote that there Is an exception to this general mile In the context of certain law-enforcement records not at {ssue
here due fo the confiict resolution provision in § 2.2-3706. See Freedom of Information Advisary Opinton 07 (2005).
Onote that dmilar [anguage conceming the exerciss of discretion to withhold recortsis used in subdivigon B 2 of
the same section for responses that provide the mquested records in part and withhold in part.

11See Freedom of Information Advisory Opinions @ (2008) and 28 (2004 The question of whether the Board has
abussd ils discretion s bayond the statutory authority of this office, as'abuse of discretion' is 2 legal standard cutide
the scope of FOIA."). .

255 2.2-8713 and 2.2-3714.
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