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Re: Bradford v. Board of Equalization, GV11005508-00

Dear Mr. McClure and Mr. Flannery:

This petition under the Freedom of Information Act (FOIA) initially came before
the court on July 11, 2011, upon allegations by the petitioner, Beverly Bradford, of
violations of the act by Loudoun County’s Board of Equalization. For various reasons
the case was not set for trial until October 19® The court heard testimony that day anci on
three subsequent dates, November 30" 7. anvary 30™ and February 29" then took the case

under advisement.

Finding of Facts

Beverly Bradford, petitioner, (hereinafter referred to as petitioner or Ms.
Bradford) is a freelance journalist. In June of 2011, she became interested in a hearing of
the Board of Equalization (hereinafter referred to as BOE) regarding a site known as the
National Conference Center (hereinafter referred to as NCC), which was under
consideration at the time as a high school site. Having been unsuccessful in her attempts
to learn from the BOE’s website when the BOE hearing would take place, she went to the
County Administration Building on June 28". She was directed to the BOE’s office,
where she was referred to the administrative assistant to the BOE, Sheryl Tripplett. Ms.
Tripplett is responsible for putting together information provided on a confidential on-
line system by property owners requesting a hearing by the BOE, which she then
distributes to the BOE members for the hearing. She also is responsible for the minutes



of BOE’s meetings. Ms. Tripplett told Ms. Bradford there was a meeting that very day,
and escorted her to the BOE’s meeting room, where a notice of the date, as well as the
subjects of the hearings, listed by number assigned by the Commissioner of the Revenue
to each parcel (otherwise known as its PIN), was posted on the outside of the hearing
room door. The same document had also been posted in the lobby of the County
Administration Building and the door of the BOE office and the date of the hearing

included in the County’s calendar.

The BOE, before this meeting, had adopted a rule requiring prior notice before
photographing or recording their meetings, as allowed under §2.2-3707(H) of the Code of

Virginia of 1950, as amended.

Ms. Bradford stayed through the morning hearings, and during a break met the
members of the BOE as well as Todd Kaufman, director of the County Assessor’s Office,
from whom she learned the National Conference Center hearing was set for 1:00 p.m.
She saw papers on the table where the BOE members were seated, which she assumed
were from the BOE members’ packets. The Board had papers to review, but no packets
of them were created for the public, because of their confidential nature. Mr. Kaufman,
who attends the most of the BOE meetings, has never seen a public packet.

Edward Maurer, secretary of the BOE, Scott Littner, chairman of the BOE, Todd
Kaufman, John Nelson, supervisor of commercial appraisals, Sheryl Tripplett, and O.
Leland Mahan, the attorney who presented the NCC’s case to the BOE, all testified
regarding the confidential nature of the information presented to the BOE for their
hearings. Mr. Mahan testified that if he were not assured of its confidentiality, his
client’s representative would not bave provided the information required.

After the morning’s hearings Ms. Bradford went home to get a camera and
recorder, and came back for the afternoon hearing. During the testimony of John Nelson,
Ms. Bradford took a flash picture of the Board of Equalization members. Chairman
Littner admonished her from his seat she couldn’t take a picture during hearings, and she
replied she would not take any more. Then later toward the end of the hearing he walked
over to Ms. Bradford and confronted her sternly about her taking a picture without
advance notice. In that encounter he saw her recorder and asked if she were recording the
proceedings. She replied she was not, but had been earlier. He told her the BOE’s rules
were online, and she could not take pictures or record the proceedings; she asserted this
was a public hearing and she was allowed to take pictures and record the proceedings.

The public hearing was concluded shortly after Mr. Littner returned to his seat.
The BOE took a recess, during which time several of the members spoke critically to Ms.

Bradford about her taking pictures and recording the proceedings and spoke among
themselves as to what steps to take. Mr. Littner asked the administrative assistant to call
the Loudoun County Deputy Sheriff assigned to the County office building, Dale
Gardner, to come speak to Ms. Bradford about the BOE’s rule requiring advance notice

for photographing and recording meetings.



After coming to the meeting room, speaking to Mr. Littner and looking at the
BOE’s policies, Deputy Gardner asked Ms. Bradford to go out into the hall to talk, to
avoid distraction from the BOE members’ conversations. Outside the meeting room he
explained the policies and asked if she would destroy the photograph she had taken. She
declined to do so before consulting an attorney or editor. Although he had been asked by
Mr . Littner to do so, Deputy Gardner did not ask Ms. Bradford to turn over her camera or
recorder. He then returned to the meeting room to advise the BOE he had no authority to
require her to destroy the photo or recording, and suggested they might want to consult
Circuit Court Chief Judge Thomas Horne about the incident. When he went back into the
hallway, he told Ms. Bradford a BOE representative was calling Judge Horne, and he
didn’t know if Judge Horne would want to speak to her or not. While they continued
speaking, someone from inside the meeting room closed but did not lock the door, and a
vote on the NCC request was taken, after which the BOE adjourned. No one from the
BOE had asked Deputy Gardner at any time to take or keep Ms. Bradford out of the
meeting room. During the time they were in the hallway, Ms. Bradford told the deputy
she thought he was deliberately keeping her from the meeting and the BOE was
conducting an illegal closed-door hearing. He responded he was just trying to resolve the

issue at hand.

On June 30", Ms. Bradford filed a “Petition and Affidavit of Good Cause for
Injunction of Mandamus™ under FOIA, asserting the following violations: 1) denying
freedom of the press, 2) failing to maintain public records, and 3) failing to conduct open
meetings in violation of §2.2-3707. She requested the court to issue an injunction to keep
the BOE from 1) failing to provide public notice of meeting agendas, 2) failing to
maintain and conduct Board business in public, 3) failing to maintain public records, and
4) failing to enforce §2.2-3707(H). On July 6" she filed a “Summons for Hearing,” with
an attached amended petition identifying William Marr, Jr., who had performed legal
work for her before, as her attorney for this case.

On July 11" Ms. Bradford asked for and was granted a continuance to August 1,
stating her lawyer was unavailable, as well as asserting she needed more time for witness
subpoenas. However, before July 11" Ms. Bradford had never met with Mr. Marr, paid a
retainer for this case, or asked him to come to court on July 11™ There had been email
exchanges between them regarding his requirement for a retainer before he would
represent her, as well as numerous e-mails from Ms. Bradford to which Mr. Marr did not
respond, not having been hired. After July 11" a meeting between them was set for July
25", but Ms. Bradford did not appear, and notified his administrative assistant she would

be handling the case without him.

M. Flannery contacted Mr. Marr after July 11™ based both on seeing his name on
Ms. Bradford’s amended petition and hearing her say he was her counsel in court on July
11", He learned from Mr. Marr he had not been retained. Having heard from an attorney
for AOL that Mr. Flannery was questioning her veracity regarding the purported
attorney-client relationship with Mr. Marr, Ms. Bradford emailed Mr. Marr on July 29™
and he replied the same day stating he’d had no intention to embarrass her. He explained
he could not have acted on her behalf until he was retained, and stated he’d understood an



appointment had been made by her with him for July 25" and subsequently cancelled.
Ms. Bradford replied by email with her account of their contacts between June 30%, when
she first contacted him about this case, and July 25" when she said she learned he could
not attend the August 1™ date. She acknowledged the attorney-client relationship had not
been formalized, and went on to say “... but I am a trusting sort of person, I have known
you for many years, and I guess I thought you would know I was knowledgeable about
retainers and was good for the money.” An hour later she emailed asking, “[I}f you are
willing to write a two-sentence affidavit saying we were in contact from June 30 through
July 25 and that you excused yourself from my case due to a scheduling conflict, I would
be your lifelong fan.” Mr. Marr did not respond to this request. Subsequently, Ms.

Bradford prepared a document as follows:

July 30™ 2011
William A. Marr Jr,
3861 Plaza Drive
Fairfax, VA 22030

Remittance

Re: Bradford v. Board of Equalization
Advice and Counsel
15 emails July 1-25
$150.00 paid in full, check #1551

and sent it to Mr. Marr along with a check numbered 1551 for $150.00. Mr. Marr
returned the check, stating he was unable to accept it because he never was retained, the
fifteen emails were all ones she sent to him, and the only emails sent from his office were
in reference to a possible retainer agreement. (The court notes that all information elicited
from Mr. Marr came after Mr. Marr had asserted attorney/client privilege and the court
had found there was a valid reason to deny his motions to quash the subpoena for

documents and his witness subpoena.)

Sometime between July 25™ and July 29® Ms. Bradford hired Mr. McClure. On
August 1%, the case was again continued. On October 19", both parties agreed the June
30" petition was the one to be ruled on by the court.

Opinion

Plaintiff asserts in her affidavit the BOE erred by “failing to maintain public
records” and “conduct open meetings” and then asks the court to enjoin it from “failing to
provide public notice of meeting agendas, failing to maintain and conduct Board business
in public, failing to maintain public records, and failing to enforce §2.2-3707(¢1).”



1.Failing to Provide Public Notice of Meeting Agendas

Section 2.2-3707(C) states, “Every public body shall give notice of the date, time,
and location of its meetings by placing the notice in a prominent public location at which
notices are regularly posted and in the office of the clerk of the public body, or in the case
of a public body that has no clerk, in the office of the chief administrator. ... The notice
shall be posted at least three working days prior to the meeting....”

A general notice was run in the newspaper Leesburg Today on April 15™ and
April 22" advising the public the BOE would be hearing appeals beginning April 25,
2011 through December 31, 2011 or the last date needed to complete all such appeals,
with some exceptions for holidays, and stating the scheduled hearings would be posted on
the County calendar at the County’s website. Subsequently, public notice of the June 28™%
hearings, which included the tax identification numbers of the four parcels involved, was
provided by posting on the County’s website as well as in three locations in the County
Administration Building: the reception area of the BOE’s office, the elevator, and outside
the BOE meeting room. There was no testimony about the timing of the postings.

Section 2.2-3713 (E) provides, “In any action to enforce the provisions of this
chapter, the public body shall bear the burden of proof to establish an exemption (italics
added) by a preponderance of the evidence.” A legal maxim applying to statutory
construction is “expressio unius est exclusio alterius,” meaning if a statute speaks in
specific terms the omitted terms were not intended to be included. If the legislature
intended to require the public body to bear the burden of proof regarding every claimed
violation, rather than only exemptions, it would have said so. The alleged failure
properly to provide public notice not being related to an exemption under FOIA, the court
finds petitioner, therefore, to have the burden to prove the BOE’s notice of the June 28"
meeting was deficient, and further finds she has not met that burden.

2. Failure to Conduct Public Meeting

Petitioner claims the BOE conducted an illegally closed meeting in violation of
§2.2-3707(A) when they reconvened after the recess following the conclusion of
testimony on the NCC application. Section 2.2-3707(A) requires all meetings of public
bodies to be open, with certain exceptions that do not apply in this case. Ms. Bradford
bases her claim on a number of factors: 1) Deputy Gardner’s having been called to the
scene at the BOE’s behest, 2) his asking her to come outside the room into the hall to talk
to him, 3) his continuing to ask to talk to her after she had told him the BOE was going to
vote and she wanted to be in the room when the vote took place, and 4) the closing of the
door to the meeting room before the BOE took their vote while she was still in the hall.

It is unfortunate Ms. Bradford missed the portion of the meeting she most wished
to see and hear, but the Court does not find the BOE liable for it. Although Deputy
Gardner was summonsed by the BOE after Ms. Bradford had violated their rules, he was
not acting as their employee or agent. He offered to speak to Ms. Bradford, and, of his
own volition, not at the BOE’s request, asked her to step outside the meeting room to talk



to him. While they were still outside, the Board reconvened after their break, and
someone closed the door, but did not Jock it. Anyone who had tried to open the door
would have been able to enter. Ms. Bradford did tell the deputy she wanted to go back in
and she felt he was keeping her from the meeting; he responded he was trying to resolve
the issue at hand. There was no evidence the BOE had connived to have the deputy keep
Ms. Bradford away. Had Ms. Bradford decided to walk away from the deputy, as she was
entitled to do, she could have come into the meeting room. The BOE continued with their
business of voting without making sure she was in the room, but the court finds that does
not constitute conducting a closed meeting in violation of §2.2-3707(A), since anyone
who chose to come in could have done so.

3. Failure to Maintain Public Records

The court will assume that Ms. Bradford meant by the Board’s failing to maintain
public records, it failed to make such records available to her, since there is no
requirement in §2.2-3707 of FOIA to maintain public records, nor was there any evidence

the BOE failed to do so.

Section 2.2-3707(F) states, “ At least one copy of all agenda packets and, unless
exempt, all materials furnished to members of a public body for a meeting shall be made
available for public inspection at the same fime such documents are furnished to the

members of the public body.”

Petitioner is the only one who testified she made a request for an agenda or
packet at the meeting. Ms. Triplett, the BOE’s secretary, testified she was never asked,
and none of the other witnesses who attended the meeting heard her do so. Mr. Kaufman
said he has never seen an agenda or a packet at any of the numerous BOE meetings he

had attended.

Even if Ms. Bradford did make the request for an agenda, though, the court finds
the Board was not required to comply. The statute requires “agenda packets,” not
“agendas,” to be made available to the public, so her request for an agenda, if made, was
not specifically covered by §2.2-3707(F). And even if she did request a packet, the
materials the Board used at their meeting while reviewing the requests for reduced
assessments were exempt from public dissemination according to the terms of §58.1-3
that states, “Except in accordance with a proper judicial order or as otherwise provided
by law...any local tax or revenue officer or employee. .. shall not divulge any information
acquired by him in the performance of his duties with respect to the transactions,
property, including personal property, income and business of any person, firm or
corporation.” The court finds the testimony of Todd Kaufman, John Nelson, O. Leland
Mahan, Edward Maurer, J. Scott Littner and Sheryl Triplett established the applicability

of that statute to the documents sought by petitioner.



4. Failure to Enforce §2.2-3707(H)

Paragraph H of §2.2-3707 allows photographing any open public meeting, but
also allows the public body to adopt rules governing the placement and use of equipment
to prevent interference with the proceedings. Petitioner knew the Board had exercised
that right and included within one of their rules the requirement of advance notification
for taking photographs or recording their proceedings. Ms. Bradford took the position
that by identifying herself as a journalist to Ms. Triplett and members of the BOE in the
morning and advising them she was coming back to “cover” the afternoon meeting, she
had effectively given notice she planned to photograph and record the proceedings, even
though she did not specifically state that intention. She also opined that the requirement
of notice was only intended for tv cameras, which are more bulky and obtrusive than her
handheld camera. The court finds the rule contained no such limitation. I further finds
Ms. Bradford stating she was coming back to cover the proceedings did not constitute
sufficient notice of an intention to photograph and record during the meeting, especially
since when she said it she had no camera or recording device with her.

The meeting room is small, and the participants and attendees are close to each
other. The proceedings require testimony, and the Board is entitled to take some
measures to reduce the distraction for the applicants, witnesses, attendees and themselves
of photography and recording. By deliberately disregarding the requirement of giving
notice to the BOE before taking pictures and recording part of the proceedings, Ms.
Bradford relinquished her right to do so during that meeting,

5. Sanctions Request

Counsel for the BOE has requested the court to impose sanctions on Ms. Bradford
under §8.01-271.1 for identifying William Marr as her attorney and requesting a
continuance on the hearing date of July 11" in part based on his unavailability, when she
had not, in fact, retained him. Her second reason was the need to subpoena witnesses.
Her motion was granted, and the new date set for August 1%, Section 8.01-271.1 states,
“An oral motion made by an attorney or party in any court of the Commonwealth
constitutes a representation by him that (i) to the best of his knowledge, information and
belief, formed after reasonable inquiry, it is well grounded in fact....”

The court finds Ms. Bradford’s claim of the unavailability of her lawyer she presented
in support of her motion to continue the July 11™ hearing not to be well grounded in fact.
On July 11" she had not retained Mr. Marr, and there was no evidence presented that he
would have had a conflict on that date if she had paid the retainer he required. She had
been in contact with him about the case, wanted him to be her lawyer, and, according to
her testimony, in her mind he was her lawyer, but there is no evidence to establish she
had a reasonable belief he was. She could easily and truthfully have said she was
planning to hire him, but had not yet paid his retainer, rather than claiming he was her

representative.



Once it became clear that her misrepresentation would become an issue in her
case, Ms. Bradford took some deplorable steps in an attempt to put herself in a better
position, first by soliciting Mr. Marr to write an affidavit stating they were in contact
from June 30 through July 25 and he excused himself from her case because of a
scheduling conflict, then manufacturing a document with Mr. Marr’s name on it
purporting to be a remittance for payment by her for his legal services related to the case,
along with a check for “Bradford v. Board of Equalization.” Mr. Marr quite properly
returned it to her since she had never hired him. Although these particular actions do not
fall within the purview of §8.01-271.1, they speak to petitioner’s willingness to bend the

truth.

Even so, the court does not find it appropriate to sanction Ms. Bradford for her
misrepresentation that she had hired Mr. Marr, since it was one of two reasons she gave
for her motion for a continuance and there is no evidence the second reason regarding
subpoenaing witnesses was not legitimate, so there was no detrimental effect on the BOE.

Furthermore, it seems to the court this litigation might have been avoided
altogether had the BOE responded more appropriately to Ms. Bradford’s actions during
their meeting. The court has no argument with Mr. Littner immediately stating to Ms.
Bradford when she took a picture that it was not allowed, since she had not given prior
notice. But he could easily have waited until till the break and spoken privately to her
about what she could and couldn’t do, rather than leaving his seat, approaching her before
the hearing had adjourned and confronting her where she sat. Her single photo, though
momentarily distracting and in violation of the rules, did not appreciably disturb the
proceedings. Talking to her politely during the break would have given him and the other
Board members a chance fo try to make sure she understood the reason for the rule and
agreed to comply with it before deciding it was appropriate for the deputy to be called,
and would also have made it much less likely Ms. Bradford would leave the meeting

filled with a mission to find the BOE at fault.
The court enters judgment for the BOE, and declines to impose sanctions on Ms.

Bradford.

Sincerely,

Mﬂhb TW

Julia T. Cannon



